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ARGUMENT 


The amended complaint in this matter in effect 
charges that at the time the deposits in question were 
made the Ixelso State Bank was hopelessly insolvent 
and that the officers of the bank knew the bank to 
be hopelessly insolvent and by reason of the insolv- 
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ency the title to the county funds did not pass to 
the bank but remained in the county treasurer. 


It is further charged that with the deposits made 
on the 14th day of March, 1921, the bank purchased 
the warrants in question, amounting to $33,491.59, 
and that the said warrants thereby became 
and were the property of Cowlitz County and 
the county treasurer became entitled to their poses- 
sion; that after purchasing the warrants with county 
funds the warrants were left with the United States 
National Bank of Portland to be held by the bank as 
trustee for the use and benefit of the county treasurer 
of Cowlitz County, to secure the deposits of county 
funds of said Cowlitz County which sad county 
treasurer had made in said Kelso State Bank and that 
the United States National Bank accepted the war- 
rants as such trustee and agreed to hold the same for 
the use and benefit of the county treasurer as security 
for county funds of Cowlitz County theretofore de- 
posited by said county treasurer in said Kelso State 
Bank. 


All of these allegations are denied. 
Before appellants can recover they must establish 
by a preponderance of the proof: 
if 


That at the time the deposits were made the bank 
was hopelessly insolvent. 


5 
Il. 


That the bank officers at the time the’ deposits 
were received knew, or by reason of its hopelessly in- 
solvent condition were legally chargeable with knowl- 
edge, of its msolvency. 


ITI. 


That the funds deposited with the county 
treasurer became trust funds and that with these 
funds the warrants in question were purchased. 


IV. 


That the deposits were made at a time when the 
bank was hopelessly insolvent, and known to be so by 
the officers, that it constituted a fraud and estab- 
lished a trust ev maleficio, and that the funds depos- 
ited under such conditions can be traced to the war- 
rants m question. 


. 


That after the warrants were so purchased they 
were left with the United States National Bank of 
Portland to be held in trust for the use and benefit 
of the county treasurer of Cowlitz County as security 
for the county funds theretofore deposited by the 
treasurer in the Kelso State Bank. 


Considering these matters in the order stated we 
would call the court’s attention to the necessity of 
appellants establishmg by a preponderance of the evi- 
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dence that at the time the deposits were made the 
Kelso State Bank was hopelessly insolvent. 


To make a general deposit a trust fund by reason 
of the insolvent condition of the bank at the time the 
deposit was made it is not sufficient to show that the 
bank was insolvent, but it is necessary to go further 
and establish by a preponderance of the evidence that 
at the time the deposit was made the bank was hope- 
lessly msolvent. 


The evidence in this case discloses that the bank 
had accumulated during a long period of years a con- 
siderable amount of worthless paper and perhaps a 
fair inference from the proof would be that in order 
to save the bank from bankruptcy it would require 
a considerable length of time and careful management, 
but this does not establish hopeless insolvency. 


The bank had been examined from time to time 
by the state banking officers and its condition had 
remained practically unchanged for many years prior 
to the time it was closed; none of the examiming 
officers had believed that the bank was in such a con- 
dition as to warrant closing the. bank; none of them 
believed that the bank was insolvent; certainly none 
of the officials believed that the bank was hopelessly 
insolvent. ‘The repeated examinations and the fact 
that the financial condition of the bank had remained 
practically the same for several years and durmg the 
time of these repeated examinations, and had not been 
closed by the officials, is strong proof that the bank 
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was not hopelessly insolvent. We would call the 
court’s attention in this connection to the fact that 
the bank’s reserve was always above what the law 
required 


Judge Bean in passing upon this question in his 
memorandum decision says: 


“It is undoubtedly true, as was shown by the 
evidence, that the Ixelso bank was in fact in- 
solvent at the time it received the deposit in 
question, in the sense that it did not possess suf- 
ficient solvent and marketable assets to meet its 
obligations; but it was a going concern and con- 
tinued to receive deposits, pay checks, and do a 
general banking business for three days there- 
after, until forced to close by order of the bank- 
ing department. Its condition at the time the 
deposit was made differed in no substantial way 
from what it had been for a long time prior 
thereto, and so far as I can ascertain from the 
evidence the officers of the bank did not know 
or believe at that time that the bank was hope- 
lessly and irretrievably insolvent, but thought it 
would be able to continue in business.” 


Great weight should be given to this conclusion 
of the trial court based upon a question of fact. Hav- 
ing had the benefit of having the witnesses present 
in court testifying and the whole matter before him, 
the trial court concludes’ as a question of fact that 
this bank was not hopelessly insolvent. We think 
that the conclusion of the trial court upon this ques- 
tion is supported by the facts and circumstances in 
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this case and the evidence certainly falls far short of 
showing that at the time the deposits were made the 
bank was hopelessly insolvent. 


In Morse on Banks and Banking, Section 629 
(3rd Ed.) the author says: 


“he mere fact of insolvency does not make 
it dishonest to receive a deposit, but hopeless in- 
solvency does.” 


That seems to be the general rule followed by the 
authorities. It is not enough that the bank was in- 
solvent, but hopeless msolvency must be established. 


In his memorandum opinion Judge Bean quotes 
on this point from a decision rendered by Judge Gray 
in Quinn vs. Earle, 95 Fed., 732. 


“A trader, whether a corporation or an indi- 
vidual, may be struggling in the straits of fiman- 
cial embarassment but with an honest hope of 
weathering the financial storm by being eventu- 
ally solvent. Property received by such an in- 
dividual or concern during the period of such 
embarrassment becomes honestly theirs, and the 
fact that their expectations were unrealized, and 
their hopes not well founded, would not fasten 
upon them a fraud that would vitiate their busi- 
ness transactions.” 


See also St. Louis & S. F. Ry. Co. vs. Johnston, 
133° U. S., 576: 


Quoting further from Judge Bean’s memorandum 
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decision as being particularly applicable to this ques- 
tion: 


“Banks in many instances no doubt continue 
to do their regular and ordinary business for 
long periods though in a condition of actual in- 
solvency, and it can surely be said that such a 
bank is to be regarded as a trustee ev maleficio 
for all the deposits received in due course of its 
business when there is no intention of closing its 
doors. There is often hope, if only the credit 
of the bank can be kept up by continuing its 
ordinary business and by avoiding any act of 
insolvency, that affairs may take a favorable 
turn and thus suspension be avoided.” 


The record in this case will disclose the amount of 
deposits received for several months prior to the clos- 
ing of the bank, the amount of money paid out, and 
the fact that there was practically no change in the 
financial condition of the bank. It had not suffered 
any new losses immediately preceding the closing of 
the bank, no emergency matters had arisen, the bank 
was continuing as it had continued for a long time 
prior thereto. 


The appellants in order to show that the bank 
was insolvent have quoted some of the testimony. The 
part quoted has a tendency to establish that the bank 
was insolvent at the time the officers took charge of 
it, but counsel have failed to draw the distinction be- 
tween insolvency and hopeless insolvency. 


Judge Bean in passmg upon this question indi- 
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cated in his opinion that the bank was insolvent but 
not hopelessly insolvent within the meaning of the 
law. The courts draw a distinction between a bank 
that is insolvent and one that is hopelessly insolvent. 


In order to create a trust ev maleficio of deposits 
the bank must have been hopelessly and irretrievably 
insolvent. That is the rule given in the cases cited 
by appellants in their brief. 


Counsel quote from 3 R. C. L. 557, where the ex- 
pression is used that the bank was hopelessly in- 
solvent, and from Bank vs. Webb, 110 U.S. 7, where 
the expression is used, hopelessly insolvent, and in 
Cragie vs. Hadley, 99 N. Y., 181, the expression is 
erretrievably insolvent. 


A careful reading of the decisions upon this ques- 
tion will disclose that the courts draw this distinction. 


Hopelessly is defined by the Standard Dictionary 
as, “affording no ground of hope; desperate’; irre- 
trievable is defined as “not retrievable; that cannot be 
retrieved or restored; remediless; irreparable.” 


While the evidence discloses that this bank had a 
considerable amount of outstanding paper that was 
of doubtful value, assuming that the bank had con- 
tmued in the ordinary course of business and had not 
been taken charge of by the state officials it is fair 
to assume from the evidence that a considerable 
amount of the paper would have been collected and 
if there had been no unusual drain upon the resources 
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of the bank it would have eventually been able to 
meet its liabilities and continue in business. What the 
bank will pay when thrown into the hands of the 
liquidating officer is not a fair criterion of the finan- 
cial ability of the bank to have continued in business 
if it had not been thrown into bankruptcy, for it is a 
matter of common knowledge that forced liquidation 
of a bank very materially destroys its assets and pre- 
vents a realization of many accounts which would have 
been collected if the bank had continued in business. 
Certainly this bank was not destitute of hope and was 
not in the condition that banks usually are that are 
denominated and termed hopelessly and irretrievably 
insolvent. It had the necessary reserve on hand in 
cash; there was no run upon the bank; it was con- 
tinuing to transact business as it had been doing for 
months previously, and we do not believe that counsel 
can find any case where deposits were made under 
conditions such as existed here where the courts have 
held that the bank was so hopelessly insolvent as to 
make the deposits a trust fund. 


Tet, 


Have the appellants established by a preponder- 
ance of the evidence that the officers knew, or were 
legally chargeable with notice that the bank was hope- 
lessly insolvent ? 

This question, like the one we have just discussed, 
necessitates keeping in mind the distinction between 
insolvency and hopeless insolvency. 
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From the evidence it is clear and beyond question 
that none of the officers connected with the bank 
actually knew of its embarrassed condition but the 
cashier; none of the other officers believed that the 
bank was insolvent or in any danger of insolvency. 
Stewart, the cashier, knew of the financial condition 
of the bank, but the evidence clearly indicates that 
he did not believe that the bank was insolvent, and 
certainly the evidence falls short of showing that he 
understood and believed that it was hopelessly in- 
solvent. He knew that there was a large amount of 
paper outstanding, some of which was of doubtful 
value, but he firmly believed that if the bank was 
allowed to contmue in business he would be able to 
collect practically all of the outstanding paper. The 
bank examiners who had examined the bank from 
time to time made no coniplaint of the insolvent con- 
dition of the bank to the directors. They did com- 
plain of some of the paper; there was no intimation 
that this paper endangered the solvency of the bank, 
and when the final action was taken to levy an 
assessment upon the stockholders it was not done with 
the idea that the bank was on the verge of bank- 
ruptey, but was for the purpose of increasing the 
reserve and to give the bank a larger working cash 
capital and take the place of paper which the officials 
deemed worthless. 


A careful reading of the transcript of record will 
disclose that the officers of the bank believed that the 
bank was financially able to continue in business. 


ee meme 
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Considering this bank in the light of the conditions 
which had prevailed for years prior to the time it was 
closed and up to the date of closing the bank, it is 
a fair conclusion to say that the officers of the bank 
had reasonable grounds for believing that the bank 
would be able to maintain its credit and surmount its 
difficulties. 


On this point there can be but little doubt but 
that Stewart honestly believed that the bank could 
meet its liabilities and maintain its credit, and eventu- 
ally be placed on a sound financial footing. The 
inmiediate cause for the officers taking possession of 
the bank was the failure of Stewart to meet the 
assessment levied against the stock held by him. There 
had been no run on the bank and no unusual drain 
upon its funds. 


On this point we would call the court’s attention 
to the case of Brennan vs. Tillinghast, 201 Fed., 609: 


“However, the mere fact that the bank is 
known to be insolvent at the time the deposit is 
received is not in our opinion sufficient of itself, 
without more, to confer this right of rescission 
upon the depositor, and such right of rescission 
would not arise when the bank at the time of 
receiving the deposit, although embarrassed and 
insolvent, yet had reason to believe that by con- 
tinuing in business it might retrieve its fortunes; 
the necessary condition upon which the right of 
rescission is predicated being that the deposit was 
received when the bank was hopelessly embar- 
rassed and so circumstanced as to constitute its 
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receipt of the deposit a fraud upon the de- 
positor.”’ 


“A depositor cannot recover a deposit in pref- 
erence to the general creditors on the ground 
that it was received while the bank was insolvent 
if the bank was ignorant of its condition. And 
even though knowing its insolvency there is no 
reason to require the officers to disclose the state 
of affairs to the depositor; they may have reason- 
able hopes of recovery and a deposit actually re- 
ceived and mingled with the bank’s funds passes 
title and the depositor takes only as a general 
creditor.” Morse on Banks and Banking, (8rd 
Ed.) Section 589. 


“If the officers of the bank supposed the in- 
stitution would be able to maintain its credit and 
surmount its difficulties they were under no legal 
duty to the plaintiff to disclose the state of its 
affairs. Silence with regard to a material fact 
which there is no legal duty to divulge will not 
vitiate the contract although it eventually 
operates to the injury of the party from whom 
the fact is concealed.” 27 Fed. 548. 


Quoting further from Quinn vs. Earle, supra: 


“Tf the president and officers of the bank 
knew or believed that the bank was hopelessly 
and irretrievably insolvent at the time of receiv- 
ing the deposit of the complainant, then a fraud 
was undoubtedly committed by the bank upon 
the complainant, for which there should be a 
remedy. But fraud must be proved, and is not 
to be presumed and the burden of proof is on 
the complainant. The mere fact that the bank 
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was in an embarrassed condition, by reason of 
the large indebtedness to it from its president, 
is not sufficient of itself to establish the fraud 
alleged in this case.” 


On this question Judge Bean held: 


“The evidence in this case fails to show any 
intent or expectation on the part of the officers 
to close the bank at the time the deposit was re- 
ceived, but rather that it would be able to econ- 
tinue business in the usual manner. It is un- 
doubtedly true that Stewart, the cashier, knew 
of its embarrassed condition and that it had a 
large amount of outstanding paper which it had 
carried for a long time, some of which was un- 
collectible, and a portion of which was of doubt- 
ful value, but the evidence does not show thai 
he knew or believed that it was hopelessly in- 
solvent at the time; on the contrary, the evidence 
indicates that he honestly believed, perhaps mis- 
takenly, that the bank would be able to maintain 
its eredit, surmount its difficulties, and continue 
i business.” 


The proof in this case amply supports this conclu- 
sion of Judge Bean and the record does not establish 
that the officers knew or believed that the bank was 
hopelessly insolvent; neither is there sufficient in the 
record to legally charge the officers with such 
knowledge. 


Appellants have cited State vs. Welty, 118 Pace. 9, 
a Washington decision. A reading of that case will 
disclose that that was a criminal proceeding based 
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upon a penal statute and was not intended to apply 
to the question now before this court. 


It might be that the statute would hold the 
officers of a bank criminally responsible for receiving 
deposits at a time when the bank was insolvent, but 
when it becomes a question between the creditors of 
a bank and whether certain depositors shall have a 
preference over other depositors, then the rule is that 
before a depositor can claim such a preference he 
must have made his deposit at a time when the bank 
was so hopelessly insolvent as to constitute a fraud 
upon him. 


If the bank was hopelessly insolvent and_ the 
officers knew it or ought to have known of it by rea- 
son of their actual knowledge of the situation of the 
affairs of the bank, then the deposit might become a 
trust fund, but knowledge of ordinary imsolveney 
would not make a deposit a trust fund, and that is 
all that can be charged here against the officers of 
the bank, that they had knowledge that the bank was 
insolvent, but there was no sufficient showing that 
any of the officers believed that the bank was hope- 
lessly insolvent; they all believed to the contrary and 
they had substantial reason for believing to the 
contrary. 


Iif. 


It is contended by counsel that deposits made by 
the county treasurer in the bank became a special and 
not a general deposit. 
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In this connection we would call the court’s at- 
tention to the fact that there was an agreement enter- 
ed into between the treasurer and the bank that the 
bank would pay two (2%) per cent. upon the daily 
balances. The appellant in the bond given to the 
treasurer assented to that arrangement and _ interest 
was paid on the daily balances up to the time the 
bank closed. 


The deposits were made by the treasurer as other 
general deposits were made from time to time and 
were checked against by the treasurer in the usual 
course of business. Interest was paid on the daily 
balances and there was no thought in the mind of the 
treasurer that he was making a special deposit. There 
was no understanding on the part of the bank that it 
was receiving special deposits. It knew that the funds 
in the hands of the treasurer were public funds and 
that the treasurer was personally responsible for the 
funds, but that it did not alter or change the situation 
in any particular. The treasurer had been accustomed 
to keeping a large amount of money in this bank, 
depositing it as other money was deposited and check- 
ing against it in the usual way; it was not deposited 
with any understanding that the same money would 
be returned to the treasurer, nor was it to be used for 
any specially designated purpose; it was not unlawful 
but was directly authorized and required by the laws 
of the State of Washington. The statutes requiring 
a bond to be given by the bank and the provisions 
requiring the bank to pay interest on daily balances 
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are sections 5562-5567 of Remington’s Compiled 
Statutes of Washington, 1922. 


This matter coming from the State of Washing- 
ton and the bank having been incorporated under the 
laws of Washington and controlled by the laws of 
that state, the position of the supreme court of that 
state upon the character of the funds deposited by 
the officers of the state should be of controlling force 
upon this court on that question. 


In Kies vs. Wilkinson, 101 Wash., 344, in passing 
upon this question the court held: 


“But as applied to insolvent banks in which 
deposits of public money have been made the 
better rule seems to be that, in the absence of 
statute, or a showing of facts sufficient to create 
a trust, a claim for public money has no prefer- 
ence over the claims of general creditors of the 
bank, but stands on the same footing with them. 
* * * While it is true that the funds de- 
posited by respondent as county clerk of Clarke 
county imphed a notice to the depositary that 
the funds were public funds and not private 
funds of the depositor, nevertheless the funds 
were deposited subject to check as an ordinary 
account, and, as such, constituted a general and 
not a special deposit.” 


In Kics vs. Wilkinson, supra, the supreme court 
of Washington cites with approval City of Sturgess 
vs. Meade County Bank, 161 N. W., 327. The court 
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will find in this case an extended discussion of this 
question and numerous citations of authorities. 


In 5 Cye. the rule is as follows: 


“(¢c) DEPOSITS OF TRUSTEES, PUB- 
LIC OFFICERS, ete. The deposits made by 
trustees, executors, administrators, assignees, 
agents, public officers, and other persons who 
are serving as fiduciaries, are simply general de- 
posits, and if the bank fails to pay them, bene- 
ficiaries have no peculiar claims or rights over 
other creditors. They must share lke other 
depositors.” 


See also McNulta vs. West Chicago Park Com- 
missioners, 99 Fed., 900. Among other things the 
court in this case said: 


‘““A deposit upon which interest must be paid 
cannot be special or in trust and in case of the 
failure of the bank must, for the purpose of pay- 
ment, be on the same footing with other de- 
posits or unsecured claims.” 


IV. 


In the amended complaint the charge is made 
that with the funds deposited on the 14th of March, 
1921, the Kelso State Bank purchased the warrants 
in question. 


The evidence is clear and leaves the matter beyond 
question that the real transaction consisted in the 
Kelso State Bank borrowing from the United States 
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National Bank, first the sum of $7988.12 on the 20th 
day of September, 1920, and on the 6th day of De- 
cember, 1920, the sum of $26,783.76, and deposited 
warrants as collateral security for the loan. The 
transaction was treated by all of the parties connected 
with it as a loan; interest was charged and paid upon 
the loans; at the expiration of the time fixed a re- 
newal was given. The United States Bank treated 
it as a loan and reported it in its official reports as a 
loan and placed it in the loan account of the bank. 
The fact that the bank was given a paper which it 
denominated a re-purchase agreement does not alter 
or change the actual understanding and intention of 
the parties. The United States Bank held these war- 
rants as a pledge and if the debt had not been paid 
could have foreclosed its pledge either by process of 
law, or, if the agreement was broad enough, the bank 
could have sold the warrants and applied the pro- 
ceeds in liquidation of the debt and if there was not 
a sufficient sum realized from the sale it would have 
had a claim against the Kelso State Bank for the 
difference. 


In passing upon this question the lower court 
said: 


The transactions were regarded as loans by 
both banks; they were renewed from time to time 
and interest charged and paid thereon. They were 
carried as loans on the books of the lending 
bank and were so reported by it. The so-called 
re-purchase agreement executed by the Kelso 
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Bank at the time the warrants were delivered 
to the United States Bank were merely a con- 
venient method of evidencing the transaction and 
did not change or alter the understanding and 
intention of the parties. When, therefore, the 
Kelso Bank paid the loan it simply re-possessed 
itself of that which belonged to it, but which 
had been pledged to secure the loan.” 


In Blake vs. State Savings Bank, 12 Wash., 619, 
the supreme court of Washington held that where 
money was deposited in an insolvent bank in the 
ordinary course of business and without knowledge on 
the part of the depositor of the insolvency of the 
bank, that the relation of debtor and creditor was 
created and that title to the money passed to the 
bank. It was claimed in that case that by reason of 
the fraud practiced by the officers of the bank in 
withholding from the depositor the insolvent condition 
of the bank that the contract of deposit between him 
and the bank was void and that title to the monies 
deposited never vested in the bank and it became a 
trustee ev maleficio of the fund; but the court held 
that the fact that the depositor became a creditor of 
the insolvent bank through the fraud of its officers 
and the bank a trustee ev malcficio gave the depositor 
no right to a preference over other creditors unless 
he could trace and recover his property. 


So before appellants are entitled to the relief 
prayed for they must establish by a preponderance of 
the proof, not only that the bank was insolvent but 
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that it was hopelessly insolvent, and they must trace 
and recover the property itself or its proceeds. 


This is not a transaction to establish a preferred 
claim against the assets of the bank, it is a proceeding 
to recover certain specific property based upon the 
theory that the bank was hopelessly insolvent at the 
time the deposit was made, and that by reason of the 
fraud the bank became a trustee ew maleficio and that 
the warrants in question were purchased from the de- 
posits made by the treasurer under these conditions. 


We have called the court’s attention to the failure 
of the appellants to establish by a preponderance of 
the proof that the bank was hopelessly msolvent at 
the time the deposit was made, but, assuming for the 
purpose of meeting this contention of counsel that the 
bank was hopelessly insolvent when it received the 
deposit in question, and became a trustee ea maleficio 
of the fund, have the appellants shown that they are 
entitled to these particular warrants? 


The warrants belonged to the Kelso State Bank. 
They had been the property of the Kelso State Bank 
for several months prior to the time this deposit was 
made. At the time the treasurer made the deposit 
on the 14th day of March, 1921, he was a general 
depositor of the bank having to his credit a consider- 
able sum of money. On the 14th he deposited 
$35,000.00 and the amount deposited was passed to 
his credit and he was given a checking account for 
the full amount of the deposit and was thereafter 
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paid interest on the daily balances then on deposit. 
Some of these checks were taken by Stewart to the 
United States National Bank of Portland and placed 
to the eredit of the Kelso State Bank. At that time 
the bank had a balance of some $14,000.00, making a 
total credit of nearly $50,000.00 in favor of the Kelso 
State Bank with the United States Nationa] Bank. 
Out of this balance the Portland bank took credit for 
the amount which the Kelso Bank was owing it and 
for which the warrants were held as security. No new 
property or securities were acquired in this transac- 
tion. It is impossible to tell what money was used 
in paying the debt of the Kelso State Bank. When 
the treasurer made his deposit so far as he was con- 
cerned the check was paid and he was given a cash 
credit for the amount of the check. The bank did 
not take the check for collection but accepted it and 
when taken to Portland it was used by Stewart as a 
inatter of bookkeeping to have the bank at Portland 
take credit for the amount of the check, and so far as 
the treasurer was concerned the check was deemed 
collected when he made his deposit. The bank at 
Portland was paid the amount due it, amounting to 
about the sum of $32,000.00, out of the credit it had 
at that time of about $50,000.00 When the checks 
were delivered to the Kelso State Bank by the treas- 
urer they became commingled with the funds of the 
Kelso State Bank. When taken to Portland and de- 
posited with the United States National Bank by the 
Kelso Bank the amount represented by the cheeks he- 
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came commingled with the other funds then on de- 
posit and to the credit of the Kelso Bank; and when 
the Portland Bank took credit for the amount due it 
it took credit against all of the funds then on deposit 
to the credit of the Kelso State Bank; the fund had 
become entirely commingled and there is no possible 
way of segregating or dividing that fund. This is a 
question of following the property; a question of 
property, and not a question of establishing an 
equitable right to a preference. The burden is upon 
the appellants to clearly establish the identity of the 
property and unless they have they must fail. They 
are not prosecuting this action based upon an equitable 
claim for a preference against the assets of the bank 
but are seeking to recover specific property upon the 
ground that they are the owners of it. They say the 
property was purchased with their money and unless 
they can establish that fact the court had no power to 
pass upon any other matter, for it is not within its 
jurisdiction nor within the pleadings. It is a question 
of identity of property, of ownership. 


Upon this question we would call the court’s at- 
tention to Spokane County vs. Clark, 61 Fed., 588. 
This case was affirmed by the circuit court of appeals 
in 68 Fed., 979. We desire to call the court’s atten- 
tion to this language from the decision of the District 
Judge in the case just cited: 

“The statute is founded upon principles of 


justice and equity, and I find in the facts of this 
case no basis in reason for a decree requiring the 
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receiver to take from the other creditors their 
just and ratable portions of what may be left to 
them of the assets of this bank, in order to save 
Spokane County or its treasurer from loss.” 


We would also call the court’s attention to Mult- 
nomah County vs. Oregon National Bank, 61 Fed., 
912, a case where the court was passing upon the 
question of preference for county funds deposited in 
a bank that became msolvent. The court among other 
things said: 


“His so-called right of preference, in other 
words, cannot in justice extend to the property 
of others. ‘Ihe theory of preference does not 
apply in these cases. There is no preference by 
reason of an unlawful conversion. ‘The so-called 
right to be preferred in the case of a wrongful 
conversion is a right of ownership, a right of 
property; a right which lays hold of the prop- 
erty whether in its original or in a substituted 
form; a right which follows the property so far 
as it can be ascertained to be the same property 
or its product, and only does so because the 
property to be reached can be ascertained to be 
the same property or its preduct. When the 
means of ascertamment of the identity of prop- 
erty or proceeds fails the right fails.” 


The clearly established fact that the warrants in 
question were owned by the bank long prior to the 
time the deposit was made establishes conclusively that 
the proceeds of this deposit were not used for the 
purpose of purchasing these warrants. ‘The most 
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that can be said is that some of the money was used 
for the purpose of paying the debt of the bank for 
which these warrants were held as collateral security, 
but that would not give appellants title to the war- 
rants, and that is the form of action which they com- 
menced here and it is only upon that theory that they 
are entitled to recover. 


In addition to that we would eall the court’s at- 
tention to the rule that money deposited in an in- 
solvent bank and used by it in paying its debts does 
not create a preference. Quoting from 195 Fed., 606: 


“Moreover the deposit of checks of third per- 
sons which are credited to the depositor and used 
by the bank to pay its debts bring no money into 
its fund of cash and form no foundation for 
preferential payment to the depositor.” Citing 
City Bank vs. Blackmore, 75 Fed. 771; 21 C. C. 
A., 514. 


And, quoting further from this decision: 


“Again, checks of third parties deposited with 
a bank credited to the depositor and collected 
through a clearing house lay no foundation for a 
preferential payment, the absence of proof of 
the actual balance of cash the bank received on 
account of them, for they may have been and 
usually are used in whole or in part to discharge 
the debts of the bank.” 


In re: Receivership of Bank of Minnesota, 74 N. 
W., 136, the court held that where a number of 
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cheeks of various amounts were deposited by the city 
with the bank and the checks passed through the 
clearing house and were used in paying the debts of 
the bank, that although the funds were trust funds 
that the city was not entitled to a lien or trust in its 
favor on the assets in the hands of the receiver and 
was not a preferred creditor. 


In Rugger vs. Hammond, 95 Wash., 85, the su- 
preme court of Washington cited with approval the 
ease of Jones vs. Chesebrough, 75 N. W., 97. The 
court in that case said: 


“All that can be said is that a failing bank 
received the money and paid it out in the usual 
course of business to its creditors, under circum- 
stances that show that the assets of the bank 
were no more at the date of the assignment than 
they would have been had the deposits not been 
made. The bank had not only used the money 
coming in as deposits, but had borrowed money 
to pay on its debts, showmg a purpose to apply 
all money in that way, be the same more or less. 
While the payment of debts in that manner by 
a trust fund lessens the indebtedness of an in- 
solvent estate, and may thereby inerease the per- 
centage of dividend to be declared from other 
funds, it does not follow that the assignee has 
any inerease of assets because of it. It may 

' follow that he has less debts to pay, and the 
estate is in that way benefitted. But such a 
benefit to creditors is but partial, and, if such a 
payment is to serve as a reason for withdrawing 
an equal amount from the assignee, the result is 
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an absolute loss to the creditors. We do not 
think a preference should be sustained under 
such conditions.” 


If the debts owing to the United States National 
Bank had passed into the hands of the liquidating 
officer that officer would have been authorized to pay 
the debt and to have received from the bank the war- 
rants in question. ‘That alone establishes the charac- 
ter of the transaction as a loan. 


Assuming that the Kelso bank was indebted to 
the Portland bank and that the Portland bank had 
collateral of much greater value than the debt, clearly 
the liquidating officer could have paid the debt and 
been entitled to the security; and if in paying the 
debt trust funds were used the cestuz que trust would 
not become the owner of the collateral security, the 
collateral had belonged to the bank before the deposit 
was made and the cleposited money was simply used 
for paying the debt of the bank. 


We will assume, as a matter of argument, that 
the money was wrongfully accepted by the bank at a 
time when the bank was hopelessly insolvent but used 
by it in payment of its debt. There was no new 
assets added, no new property brought in, the bank’s 
debt had been paid. The theory of following prop- 
erty is based upon the right of property and the 
courts proceed upon the principle that the title has 
not been affected by the change made of the trust 
fund; but here nothing was aequired by the use of 
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the trust fund, it was used for the purpose of paying 
the debt of the bank. 


V. 


The evidence upon this matter leads to the in- 
evitable conclusion that after the debt for which the 
warrants were held as collateral had been paid that 
the warrants were left at the Portland bank with the 
hope on the part of Stewart that arrangements could 
be made with the county treasurer for securing addi- 
tional deposits based upon the warrants left with the 
bank. The transaction was not completed, the war- 
rants were not accepted by the county treasurer and 
no further action was taken relative to the warrants. 


The lower court in disposing of this point said: 


“The evidence is clear that the purpose of the 
Kelso bank in leavme the warrants with the 
United States Bank was not to secure deposits 
of county funds already made, but in the hope 
that it would be able to obtain future deposits 
of such funds.” 


In the aménded complaint the appellants claimed 
ownership of these warrants based upon the allega- 
tions that the warrants were left with the bank for 
the use and benefit of the treasurer of Cowlitz 
County thereiofore deposited by said treasurer in said 
Kelso State Bank, and they now seek to secure title 
to the warrants upon the theory that the transaction 
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created a trust in the nature of a pledge to secure the 
deposits for which these companies were liable. 


If counsel now rely upon the allegations of the 
amended complaint that this arrangement was made 
to secure deposits theretofore made, then they are face 
to face with the fact that no such understanding was 
had; but the understanding, so far as there was any, 
was to the effect that the warrants were to be left 
for the treasurer in order that the bank might secure 
additional deposits. If they now rely upon the fact 
that they were left for the purpose of securing addi- 
tional deposits they are against the fact that no addi- 
tional deposits were secured on that account. 


When the Portland bank was paid in full it had 
no further claim on these warrants. ‘There was no 
obligation of any character existing between it and 
the Kelso bank so far as these warrants are concerned; 
there was no present obligation of any character be- 
tween the Kelso bank and the treasurer so far as 
these warrants were concerned; the treasurer was 
under no obligations to either of the parties, no bene- 
fit could come to him and no consideration of any 
character moved to him by reason of the fact that the 
warrants were left with the Portland bank. He had 
security for all of the deposits he was making with 
the Kelso bank; he did not ask for these warrants and 
so far as the record stands would not have received 
them if they had been offered to him; he never did 
receive them, and it is probable that many of them, 
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under the law, he could not have received. The 
Portland bank was merely the agent of the Kelso . 
bank in holdmg the warrants for the bank and the 
arrangement between the Portland bank and_ the 
Kelso bank had no more force than if the Kelso bank 
was contracting with itself. If Stewart instead of 
leaving the warrants with the Portland bank had 
taken them to Kelso and placed them in the vaults 
of the bank and had placed on them a memorandum 
stating that these warrants were to be held for the 
county treasurer to secure additional deposits the lia- 
bility would have been the same as where the war- 
rants were left temporarily in the custody of the 
Portland bank, and the fact that the Portland bank 
gave a receipt to the Kelso bank stating that it 
would hold the warrants for the treasurer as directed 
by Stewart did not m any manner change the legal 
status of these warrants. 


If the treasurer had not had any security for the 
money deposited by him with the Kelso State Bank it 
could not be contended that he could have maintained 
an action to recover these warrants to liquidate the 
claim against the bank for the money deposited in 
the bank for he had never accepted the warrants; 
unless he had, the fact that they had been left with a 
third party for acceptance by him could not possibly 
give him any right over other creditors of the bank 
and the appellants are in no better position than the 
treasurer. 


By 


But the facts here are not nearly so strong as in 
the supposed case just cited, for here the treasurer 
had no money on deposit for which these warrants 
were left with the bank to secure him. The treasurer 
had no claim on these warrants; no action had been 
taken by him which resulted in a binding contract 
upon the parties. Stewart could have revoked the 
agency of the bank in holding the warrants any time 
before action had been taken by the treasurer. 


There seems to be a rule in equity that where one 
delivers to or leaves in the hands of another a fund 
with which to satisfy an obligation of the former a 
duty in the nature of a trust is thereby created. 


This principle is governed by the followmg rule: 


“To give a third party, who may derive a 
benefit from the performance of the promise, an 
action, there must be, first, an intent by the 
promisee to secure some benefit to the third 
party, and second, some privity between the two, 
the promisee and the party to be benefited, and 
some obligation or duty owmg from the former 
to the latter which would give him a legal or 
equitable claim to the benefit of the promise, or 
an equivalent from him personally. It is true 
there need be no privity between the promisor 
and the party claiming the benefit of the under- 
taking, neither is it necessary that the latter 
should be privy to the consideration of the prom- 
ise, but it does not follow that a mere volunteer 
ean avail himself of it. A legal obligation or 
duty of the promisee to him will so connect him 
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with the transaction as to be a substitute for any 
privity with the promisor, or the consideration of 
the promise, the obligation of the promise fur- 
nishing an evidence of the intent of the latter to 
benefit him and creating a privity by substitu- 
tion with the promiusor. A mere stranger cannot 
intervene and claim by action the benefit of the 
contract between other parties. There must be 
either a new consideration or some prior right or 
claim against one of the contracting parties, by 
which he has a legal interest in the performance 
of the agreement.” 


In this case there was no legal obligation resting 
upon any of the parties. There was no consideration 
moving between any of the parties. Stewart was 
planning to have the treasurer accept these warrants 
so that he might get additional deposits; it was an 
unconipleted arrangement, never consented to or ac- 
quiesced in by the treasurer; the bank was in no sense 
a party to any of this transaction other than a mere 
custodian of the warrants. The rule stated above is 
taken from Vrooman vs. Turner, 25 Am. Rep. 195. 


In 9 Cye., 380, the author says: 


“By the weight of authority the action cannot 
be maintamed merely because a third person will 
be incidentally benefited by performance of the 
contract; but he must be a party to the considera- 
tion, or the contract must have been entered imto 
for his benefit, and he must have some legal or 
equitable interest in its performance.” 
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The treasurer would not in any manner have been 
benefited by the performonce of the contract. He 
was not required to make any further deposit with 
the bank and before he did he could have demanded 
satisfactory security, and until some action was taken 
no consideration could pass to him. He was not a 
party to the consideration. The contract between the 
Portland bank and the Kelso bank was not entered 
into for his benefit; the fact is there was no contract, 
the bank became merely the agent and custodian for 
the Kelso bank; the treasurer had no legal or equit- 
able interest in its performance until he had in some 
manner agreed to the arrangement which compre- 
hended some future dealing and action between the 
parties, and under such circumstances consent on his 
part would have been essential before it would be- 
come a binding contract upon any of the parties. 


Appellants contend that even though the transac-. 
tion betwen the Kelso bank and the Portland bank 
constituted a loan, yet they are entitled to the secur- 
ities because it is claimed that their money was used 
to pay the debts for which these warrants were held 
as collateral. 


There are several reasons why this contention can- 
not be sustained. In the first place they have failed 
to establish that the bank was hopelessly insolvent at 
the time the deposit was made; they have failed to 
establish that the officers of the bank knew or are 
chargeable with knowledge that the bank was hope- 
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lessly insolvent; they have failed to trace the money 
that was deposited by the treasurer in the Kelso 
State Bank on the 14th of March, 1921; they have 
failed to prove that their money was used in the pur- 
chase of these warrants, at the most the evidence 
merely showing that some of their money was used 
for paying the debts of the bank. 


The evidence discloses that if any of the money 
deposited by the treasurer was used in this connec- 
tion it was for the purpose of paying the debt of the 
Kelso bank. Appellants did not commence this action 
to establish a lien for these warrants, but commenced 
an action alleging that they were the owners of the 
warrants and based their right of recovery upon the 
fact that their money had purchased the warrants. 
The payment of the debt of the bank with money 
deposited by them would not give them a right to 
these securities as against other creditors of the bank. 


There is another reason why appellants cannot 
prevail in this matter and which we think is abso- 
lutely conclusive, and that is a law which prevails in 
the State of Washington that the property of an in- 
solvent corporation is a trust fund for creditors and 
a voluntary preference is void. ‘This matter was first 
before the court in Thompson vs. Huron, 4 Wash., 
600, and is followed by Conover vs. Hull, 10 Wash., 
673, and a long line of decisions until it has become a 
firmly settled rule in this state. 


In Allen vs. Bawier, 42 Wash., 434, it was con- 
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tended by the appellants that the complaint was in- 
sufficient because it contained no allegation that the 
appellants knew that the corporation was insolvent 
at the time the attachment was sued out, and in 
passing on that point the court said: 


“We think this is not necessary. If, as a mat- 
ter of fact, the corporation was insolvent at the 
time of the levy of the writ the funds of the 
corporation were trust funds for the benefit of 
the creditors thereof.” 


The rule is now firmly established in Washington 
that an insolvent corporation in fact cannot turn over 
any of its property to one of its creditors which 
would give it a preference over the other creditors. 
In this case in order to give the appellants -any 
standing at all it is necessary for them to show that 
at the time the transaction occurred between the Kelso 
State Bank and the United States National Bank in 
which the warrants in question were left with the 
bank the Kelso bank was then hopelessly insolvent. 
That being true, it was not then in a position to pre- 
fer one creditor to another and any assets turned 
over to one ereditor as security for an existing debt 
would have been absolutely void under the decisions 
of the State of Washington. In the amended com- 
plaint it is alleged that these securities were left with 
the United States National Bank to secure the county 
treasurer for deposits theretofore made with the Kelso 
State Bank. Under the Washington decisions the 
relation of debtor and creditor existed between the 
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Kelso State Bank and the treasurer, and the Kelso 
State Bank was mdebted to the treasurer for the 
amount of the deposits. If it undertook to give addi- 
tional security for the debt then owmg from the bank 
to the treasurer it would be merely giving assets to 
one creditor to secure him for an existing lability 
and would have the result of giving him a preference 
over the other creditors. And, indeed, that is exactly 
what the appellants are contendmg for in this case. 
They conted that at that time the Kelso State Bank 
was hopelessly insolvent and that the cashier left these 
warrants with the United States National Bank to be 
held for the treasurer as additional security for what 
the bank then owed the treasurer and they are now 
claiming by reason thereof that they are entitled to 
a preference over the general creditors of the insolvent 
bank. If additional deposits had been secured under 
this arrangement a different question might arise, but 
since nothing of that kind occurred and the only ex- 
cuse for claiming these warrants is that they were 
intended as additional security for the deposits previ- 
ously made by the treasurer, the rule given is conclu- 
sive against the right of recovery. The bank and the 
treasurer, the only directly interested parties, being 
residents of the State of Washington, the laws of 
Washington should be taken as controlling the inter- 
pretation of the liabilities of the respective parties 
under the arrangement. 


38 
VI. 


In our answer herein we pleaded as a defense that 
the appellants had each presented its claim for the 
amount of money it paid to the treasurer on account 
of the bonds given by the bank to the treasurer, and 
the record now stands that these claims were presented 
by these companies to the liquidating officer and ap- 
proved as general claims. 


The liquidating officer took charge of the bank on 
the 17th day of March, A. D. 1921, and these claims 
were presented and approved on the 25th day of 
April, A. D. 1921. It is also in the record that sev- 
eral months following the proof of these claims divi- 
dends were paid on the claims and accepted by the 
plaintiffs. 


Counsel in their trial brief contended that these 
facts do not establish an estoppel. We are not basing 
our defense in this matter upon the ground of estop- 
pel but upon an election of remedies. According to 
appellants contention they had two remedies. They 
could either present their claims and continue the re- 
lation of debtor and creditor, or, they could elect to 
present a preferred claim; or if their money or its 
product could be identified then they might elect to 
take the property. These remedies are inconsistent 
and they could not pursue all of them at the same 
time and when they have elected to pursue one they 
are barred from pursuing the others unless there is 
some circumstance which would relieve them. 
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In Longfellow vs. Seattle, 76 Wash., 509, the 
court used this language: 


“For authority on the proposition that the 
adoption of one remedy by a person having a 
choice of remedies bars the right to invoke an- 
other, we need not look beyond our own cases.” 


Citing a number of authoritities. 
In Vol. 20, page 32, C. J., the rule is given: 


“As a general rule the presentation of a claim 
against the estate of an insolvent or of a decedent 
constitute such an election of remedies as will 
preclude the subsequent prosecution of an action 
or suit based on an inconsistent remedial nght.” 


Counsel have cited as controlling in this matter 
the ease of Standard Oil Co. vs. Hawhins, 74 Fed., 
395, and in re: Stewart, 178 Fed., 463. In the 
Standard Oil Co. vs. Hawkins a claim was presented 
and approved by the receiver in charge of an insol- 
vent bank. The dividends were ordered paid but the 
claimant in this case refused to accept the dividends, 
and withdrew the claim. 


It was stated in an action brought by the claim- 
ant that at the time the claim was allowed it had no 
knowledge that it had the right under the law to de- 
mand the proceeds of drafts, ete., but supposed and 
understood that its only right under the law was to 
prove its entire claim and share with others in the 
distribution of the funds, that the proof of the claim 
was prepared by the receiver upon forms furnished by 
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the comptroller and were executed at the request of 
the receiver. ‘The deposit in this case was made just a 
few minutes before the bank closed. The court in 
that case held that the claimant had the right to with- 
draw its claim and to pursue the property. In the 
other case relied upon by counsel the plaintiff was 
seeking to force the trustee in bankruptcy to return 
to him a claim which he had presented and which the 
plaintiff claimed had been presented at a time when 
he was ignorant of the facts and of his rights, and 
the court held in that case that he was entitled to the 
withdrawal of his claim. In neither case had divi- 
dends been accepted and the facts in both cases are 
unlike the facts in the case now before this court. 


The appellants in this case are engaged in the 
bonding business, furnishing securities for public 
officers, banks, and various other persons and institu- 
tions; there can be no question of their familiarity 
with matter of this kind and of their rights in bank- 
ruptey and receivership proceedings. It is no doubt 
true that these companies have regular attorneys re- 
tained by the year who are capable of keeping them 
informed of all of their legal rights. Here it appears 
that the Fidelity & Deposit Company, at least, had 
its resident agent working in this bank; he was 
familiar with all of the affairs of the bank, was 
familiar with the warrants held by the United States 
National Bank, and was familiar with the deposits 
made from time to time by the county treasurer. ‘The 
fact stands out clearly that he was as familiar with 
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the conditions of the bank and the business transac- 
tions as was the cashier. He was the assistant cashier 
working directly with Stewart. The evidence disclosed 
that upon the failure of the bank one of the principal 
general managers of these companies came to Kelso 
to make an investigation; he had full opportunity of 
investigating all of the facts connected with the bank 
and its dealings with the county treasurer; under 
their bond they were given full opportunity of in- 
vestigating conditions of the bank; before they paid 
the treasurer they had full opportunity of making 
inquiry into all of the dealings between the treasurer 
and the bank; notwithstanding all of these facts, 
after having paid the treasurer the amount then owing 
from the bank to the treasurer they presented their 
general claims about a month and a third after the 
failure of the bank. How can they now say that they 
did not know that the treasurer was making these de- 
posits, or when he was making them, when the whole 
matter was before them and with full opportunity of 
finding out every fact connected with it? And there 
can be no question or doubt but what they did make 
investigation. In this case these appellants base their 
claims upon an assignment from the county treasurer, 
their rights are in no manner superior to the rights 
which the treasurer had if he had no bonds and had 
presented his claim. The treasurer was fully informed 
as to when the deposits were made so we think that 
these plaintiffs are not in a position to plead igno- 
rance of the facts and thereby avoid the effect of the 
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presentation of their gencral claims to the liquidating 
officer. In addition to that, months after the general 
claims were allowed and with full knowledge of the 
general condition of the bank and the time when the 
deposits were made by the treasurer, dividends were 
paid and were accepted by these plaintiffs. The Fi- 
delity & Deposit Company in accepting its dividend 
attenipted to make a reservation relieving it from its 
conduct. At that time this action had been com- 
menced and it was fully informed as to all of the 
circumstances connected with the warrant deal. 


The filing of a claim and the acceptance of divi- 
dends upon a claim are absolutely inconsistent with 
the claim of ownership of the warrants arising through 
the deposits made by the treasurer on the 14th of 
March, 1921. These two positions being inconsistent, 
this plaintiff cannot accept dividends on its general 
claim and at the same time endeavor to recover the 
property. The only basis which would excuse it from 
the effect of the presentation of its claim would be 
ignorance of the facts. How can it plead that de- 
fense here? 


In Clausen vs. Head, 85 N. W., 1028, in passing 
on the question of election of remedies, the supreme 
court of Wisconsin used this language: 


“Having made an election between two 
courses, with knowledge of the facts, he waived 
the one not chosen.” (Citing authorities.) 
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Quoting further from that decision: 


“The doctrine that intent to make a choice 
between inconsistent remedies is essential to a 
choice, and that absence of such intent will re- 
lieve one from the effect of the rule we have dis- 
cussed, applies only where action in the first in- 
stance was taken in ignorance of the facts. (Cit- 
ing authorities.) Where knowledge of the facts 
exists consent is conclusively presumed as a mat- 
ter of law, and such presumption cannot be 
affected by any declaration or reservation of a 
nght to take a different and inconsistent course 
at a subsequent time.” 


Having elected to accept the dividend with full 
knowledge of all of the facts, the plaintiffs irrevocably 
have bound themselves to the choice of continuing the 
relation of debtor and creditor. 


We have been unable to find any case where 
dividends have been accepted on claims presented 
which allowed the parties thereafter to elect to pursue 
a different course. In both cases relied upon by 
counsel no dividends had been accepted and in both 
of those cases the claimants had withdrawn or were 
trying to withdraw the claims presented. In_ this 
ease neither of the appellants has made any attempt 
to withdraw the claim; they are still relying upon 
their claims and have accepted the dividends upon 
them, and how can they claim the right to still con- 
tinue to pursue two different and meonsistent reme- 
dies? Certainly before they can maintain this suit 
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they must abandon their claims and withdraw them, 
but not only have they refused to do that, but the 
claims are still valid and existing claims. 


We contend that appellants cannot occupy these 
inconsistent positions and having elected to present 
their general claims and having accepted dividends 
upon them they cannot attempt to follow the prop- 
erty as they are trying to do in this case, and the 
receipt given by the Fidelity & Deposit Company at 
the time it accepted the dividend did not in any man- 
ner alter its legal status, for it could not change its 
legal election by making a reservation of that charac- 
ter; besides, the reservation did not cover the warrants 
in question. 


The case of Potts vs. Schmucker, reported in 35 
L. R. A. 892, we think is conclusive of this question 
and is the only decision we have been able to find 
which covers the facts as they have been disclosed in 
this case. Quoting fron that decision, the court says: 


“While it is true that a bank which, being 
insolvent and knowing it, takes funds on deposit 
thereby commits a gross fraud on the depositors, 
yet it becomes the duty of the depositor to elect 
whether he will repudiate the transaction and 
reclaim the money deposited, or affirming permit 
the relation of debtor and creditor between him 
and the bank to stand undisturbed. 


“The relation between a bank and its creditors 
is that.of debtor and creditor, and if a fraud has 
been perpetrated by the Lank in accepting the 
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deposit, the depositor may rescind the contractual 
relation and recover back the money; but if he 
affirms the contract, he surrenders his right of 
rescission. Now all of these depositors have 
proved their claims in the insolvent proceedings 
and taken their dividends. ‘They have conse- 
quently elected to adhere to the contract and it 
is too late to rescind it now.” 


VIL. 


There is one other subject that we desire to call 
to the court’s attention and that is the contention of 
the appellants that they are entitled to a preference 
over the other creditors because at the time the de- 
posits were made the bank was hopelessly insolvent. 
It appears from the record that the bank had been 
in practically the same condition for a long time pre- 
ceding the 17th of March, 1921; during the several 
months preceding the 17th of March, 1921, a large 
amount of deposits were made, running into several 
hundred thousand dollars; these depositors would have 
the same right of preference that these appellants 
claim; if appellants are entitled to preference then 
practically all of the other creditors are entitled to 
preference and they have the same night to claim it 
that these appellants have, for these appellants so 
far have not made claim to a preference to the liqui- 
dating officer. This being a court of equity these 
matters should be taken into consideration and if one 
creditor is entitled to a preference then all of the 
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other creditors who are in the same position are en- 
titled to share with these creditors. 


In closing we would call the court’s attention to 
the fact that these appellants were compensated sure- 
ties, that their dealings with the bank grew out of 
a contract for which they were being compensated. 
The rule now seems to be that a compensated surety 
is not entitled to any more favors than ordinary per- 
sons or corporations. 


Here were these appellants, getting a considera- 
tion for their undertaking, to now permit them to be 
paid in full while the other creditors who occupy simi- 
Jar positions can only be paid in part would be in- 
equitable and unfair under the facts disclosed in this 
case, and we feel that before a preference should be 
allowed of the character claimed in this case in a 
court of equity that the conditions warranting it 
should be absolutely clear and beyond any question 
of legal dispute. ‘There is no reason in equity why 
Cowlitz County or the treasurer of Cowlitz County, 
or the bonding companies should be paid in full and 
the other general creditors suffer heavy losses, for 
they were all general depositors and the deposits were 
made under like conditions and were general checking 


accounts. 


We therefore submit that the appellants should 
be denied any claim to the warrants in question and 


47 


that the judgment of the District Court should be 
affirmed. 
Respectfully submitted, 


MiLuer, WILKINSON & MILLER, 
Solicitors for Appellee. 


A. L. MILLER, 
Of Counsel. 


